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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set forth 
in 37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 
1.17(e) has been timely paid, the finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.114. Applicant's submission filed on 8/19/2009 has been entered. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on sale in 
this country, more than one year prior to the date of application for patent in the United States. 

Claims 1 - 3, 5 - 7, 11, 13 and 15 - 21 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Klein (US 6,892,672). 

Klein discloses an apparatus for breeding fish comprising a frame-like structure (10) 
having as a part thereof at least four mutually spaced apart buoyancy /ballast bodies (17 - 
depending on the level of water in the legs), buoyancy /ballast bodies being mutually 
connected by connecting means (13), such that an open frame is formed by at least said 
connecting means (See Fig. 1), wherein at least between the buoyancy/ballast bodies a series 
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of breeding/harvesting surfaces (10A - C) are provided (See Fig. 5), breeding surfaces 
extending substantially parallel to each other above each other, and a longitudinal axis 
disposed at an angle relative to the breeding surfaces, the longitudinal axis extending 
substantially vertically during use (See Fig. 5). 

The breeding surfaces of Klein are formed by rows of growing elements (1 1) 
arranged substantially next to each other in receptacles. 

Klein discloses paths being provided (15, 16) between the rows of growing elements 
located next to each other. 

Klein discloses the frame being provided with supporting means (22) on which the 
breeding surfaces are mounted, such that the breeding surfaces are removable individually or 
in groups. 

Klein discloses the breeding surfaces having upstanding edges. 

Klein teaches that the buoyancy/ballast means is substantially cylindrical and that the 
apparatus is substantially self-lifting. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability 
shall not be negatived by the manner in which the invention was made. 
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Claims 1-10 and 15 - 18 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Gollott et al (US 4,266,509). 

With regard to claims 1-8: 

Gollott et al discloses a method and apparatus for offshore depurating habitat for 
shellfish comprising a frame-like structure (10) having as a part thereof at least four mutually 
spaced apart ballast means (14, 16, 18, 20), ballast means being mutually connected by 
connecting means (22, 24), such that an open frame is formed by at least said connecting 
means (See Fig. 6), wherein at least between the ballast means a series of 
breeding/harvesting surfaces (44) are provided (See Fig. 6), breeding surfaces extending 
substantially parallel to each other above each other (See sections created by 42), and a 
longitudinal axis disposed at an angle relative to the breeding surfaces, the longitudinal axis 
extending substantially vertically during use (See Fig. 1) 

The breeding surfaces of Gollott et al are formed by rows of growing elements 
(shellfish) arranged substantially next to each other in receptacles 44. 

Gollott et al discloses paths being provided (created by element 42) between the rows 
of growing elements located next to each other. 

Gollot et al discloses the breeding surfaces being manufactured from plastic (See last 
line of Col. 3). 
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Gollott et al discloses the frame being provided with supporting means (1 8, 20) on 
which the breeding surfaces are mounted, such that the breeding surfaces are removable 
individually or in groups. 

Gollott et al discloses the breeding surfaces having upstanding edges (see elements 44 
in Fig. 6). 

Gollott et al fails to teach that the ballast means is substantially cylindrical. However, 
it would have been an obvious matter of design choice to use a cylindrical shape, since 
applicant has not disclosed that using this shape solves any stated problem or is for any 
particular purpose. 

With regard to claim 9: 

Gollott et al shows in Fig. 6 that the distance between the ballast means is relatively 
large relative to the height of the frame. Gollot et al fails to show specifically that the 
distance between the ballast means being three or five times as much as the height of the 
frame. However, it would have been an obvious matter of design choice to use this distance, 
since such a modification would have involved a mere change in the size of a component. A 
change in size is generally recognized as being within the level of ordinary skill in the art. 

With regard to claim 10: 

Gollot et al also shows that the breeding surfaces are situated relatively closely above 
each other but fails to show the distance being between 0.1 and 1 meter, more in particular 
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between 0.1 and 0.5 meter and preferably between 0.25 and 0.5 meter. However, it would 
have been an obvious matter of design choice to use these given ranges, since such a 
modification would have involved a mere change in the size of a component. A change in 
size is generally recognized as being within the level of ordinary skill in the art. 

With regard to claim 15-18: 

The discussion regarding claims 1 - 1 4 are relied upon for the structure recited in the 
instant claim. Therefore, the method steps of the instant claim (s) would be readily apparent 
during the use of the habitat for shellfish since similar structure is taught in the above 
discussion. 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Gollott et al 
(US 4,266,509) in view of Foster et al (US 6,044,798). 

With regard to claim 12: 

Gollot et al fails to show that the frame comprises of a number of subframes 
comprising a series of breeding surfaces. However, Foster et al teaches a floating 
aquaculture apparatus combining a series of units (34) used for aquaculture. It would have 
been obvious to one having ordinary skill in the art at the time the invention was made to 
use this technique of supporting more than one unit or "sub frame" within a larger system 
for the predictable result of providing a larger habitat. 
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Response to Arguments 

Applicant's arguments with respect to claims 1-13, and 15-21 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to VALENTINA XAVTER whose telephone number is 
(571)272-9853. The examiner can normally be reached on Mon - Fri 8:30 AM - 5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Mansen can be reached on (571)272-6608. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. For more information 
about the PAIR system, see http:/ /pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center (EBC) at 866- 
217-9197 (toll-free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786-9199 (IN USA 
OR CANADA) or 571-272-1000. 

/Timothy D. Collins/ 

Primary Examiner, Art Unit 3643 

For Michael Mansen 

VX 



